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JENNY DARLINGTON-PERSON, ESQ,
PATRICK D. HOLSTINE, ESQ,

MARY-BETH MOYLAN, ESQ.
3200 FIFIH AVENUE
SACRAMENTO, CA 95817

November 17, 2008
VIA HAND DELIVERY

Ilonorable Chief Justice and Justices of the California Supreme Court

California Suprcme Court RE

350 McAllister Street CE'VE D
San Francisco, Califomia 94102

N0V 17 2008
Re:  Strauss, et al. v. Horton, et al. C '
City and County of San Francisco, et al. v. Horton, et al. LERK SUPREME COURT
Tyler, et al. v. State of California, et al.
Asian Pacific American Legal Center, ¢t al. v. [Horton, et al.

California Suprcme Court Case Nos. $168047, S168078, S168066,
and S168281

Amici Curiac Lettcr in Support of Pctition for Extraordinary Relicf,
Including Writ of Mandate and Request for Immcdiate Injunctive Relief

To The Honorable Ronald M. George, Chief Justice of California, and the Honorable Justices of
the California Supreme Court:

Pursuant to California Rule of Court 8.500(g), Sacramento Lawyers for the Equality of
Gays and Lesbians, joined by law student groups from Pacific McGcorge School of Law in
Sacramento (Asian Pacific American Law Student Association, Black Law Students Association,
Jewish Law Students Association, Lambda Law Students Association, Latino American Law
Students Association, Middle Eastern South Asian Association, and Women’s Caucus), Loyola
Law School, T.os Angeles (ACLU at Loyola Law School and OutLaw), Santa Clara University
School of Law (Asian Pacific American Law Students Association, Bisexual Gay and Lesbian
Advocates, La Raza Law Students Association, ACLU at Santa Clara University School of Law,
National Lawyers Guild, and Public Intcrest and Social Justice Coalition), Stanford Law School
(OUTLAW), Univcrsity of California, Berkeley, School of Law (Boalt [Jall Committec for
Human Rights, Pilipino American Law Socicty, and UC Berkeley Law Quecr Caucus),
University of California, Davis, Schoo! of L.aw (American Constitution Society, Black Law
Student Association, Humanitarian Aid Legal Organization, Jewish Law Students Association,
Lambda Law Students Association, La Raza Law Students Association, Middle Eastern/South
Asian Law Students Association, National Lawyers Guild UC Davis Law School Chapter, and
The Feminist Forum), University of California, astings College of Law (Hastings OutLaw),
and the University of Southemn California, Gould School of Law (USC OUTLaw) (collectively
“amici’”) respectfully implore this Court to exercise original jurisdiction over these cases. In
addition, we respectfully request that this Court stay the enforcement of Proposition 8 until these
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cases arc heard and this Court makes a final determination. We make this request based on the
inherent serious conflict between Proposition 8 and the guarantec of cqual protection in the
Califomia Constitution. That conflict risks inflicting imminent and grave harm on California
citizens unless it is resolved by this Court as soon as possible.

Introduction

Proposition 8 writes discrimination against a suspect class of citizens into the California
Constitution. This mandate that same-sex couples be treated differently under the law is in direct
conflict with the Equal Protection Clausc. See Cal. Const., art. 1, sections 7(a)-(b). By passing
Proposition 8, a bare majority of California voters created the above-referenced serious conflict
in the California Constitution. These cases present an urgent question concerning that conflict
which we respectfully believe this Court should exercise original jurisdiction to resolve.

Furthermore, this serious conflict prevents this Court from doing its job. This Couri held
in the In re Marriage Cases that discrimination based on scxual orientation deserves strict
scrutiny. In re Marriage Cases (2008) 43 Cal. 4th 757, 840-841, Proposition 8 requires this
Court 10 ignote its holding and allow the ban on same-sex marriage to be reinstituted. This Court
will be forced to selectively apply equal protection principles to those alleging discrimination
based on sexual oricntation. If Proposition 8 is permitted to become law, discrimination barring
same-scx couples from exercising their fundamental right to marry will be tolerated cven if the
government cannot show a compelling state interest. Equal protcction for suspect classes should
not be puaranteed for some fundamental rights, but not for others. The application of
Proposition 8 will create such a distortion of equal protection law.

Interest of the Amici Curiae

We stand togcther as minority bar associations and minority law student organizations to
fight this kind of discrimination and to promote and achieve equality for our respective
communities and for all Californians. We are united in promoting the general principle of
advancement of equal protection and fundamental rights for all individuals under the California
Constitution. We write to this Court both as current members of the bar and as future officers of
the court, each with our own unique duties to fulfill,

Some of us are current members of the bar, and as lawycrs we are called upon to promote
the cause of justicc white upbolding human rights and fundamental freedoms recognized by law,
and when those freedoms are threatencd we stand up for and protcct those fundamental rights.
We cannot stand idly by whilc a fundamental right is stripped away from a protected class of
people. Our duty as current members of the bar compels us to take all appropriate action to
cnsure that equal protection is guaranteed for everyone in California. That duty compels us to
reach out to this Court today when we sce the equal protection guarantee of the California
Constitution imminently threatened by the passage of Proposition 8. As this Court ruled in
Legislature v. Eu, original jurisdiction is appropriate when issucs presented before this Court are
of ““great public importance and should be resolved promptly ™ Legistature v. Eu (1991) 54
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Cal.3d 492, 500 (quoting Raven v. Deukemjian (1990) 52 Cal.3d 336, 340). We belicve that
preserving the guarantee of equal protection for all Californians is of great public importance and
indeed the conflict in the California Constitution should be resolved promptly.

Some of us are law students and future officers of the court, and we hold sacred the
interest of protccting the rights of minorities and upholding fundamental ri ghts for the next
generation of Californians. When it is apparent an injustice has occurred, we ask ourselves if
this is the sort of injustice that our court systcm can resolve. Through our legal education, we
have learned that taking away a fundamental right from a protected class and removing the
guarantee of cqual protection is such an injustice. Our duty as prescat and future officcrs of the
court compels us to take all appropriate action in order to cnsure that everyonc in California
retains the fundamental right to marry the person of their choice. Tt was this Court that stated
“the cssence of the right to marry is freedom to join in marriage with the person of onc’s
choice....” Perez v. Sharp (1948) 32 Cal. 2d 711, 717. That freedom is threcatened by the
inherent conflict between the passage of Proposition 8 and the equal protection guarantec in the
California Constitution. As future officers of the court it is our duty to ask this Court to quickly
resolve the conflict and protect Californians from imminent harm.

A Bare Majoritv Cannot Strip Away a Fundamental Right Guaranteed by the Equal
Protection Clause of the California Constitution

Six months ago, this Court recognized that the California Constitution protects marriage
as a fundamental right for all Californians, including same-sex couples who are a suspect class
and entitled to strict scrutiny. In re Marriage Cases, 43 Cal. 4th at 781, This Court reasoned
that limiting marriage to opposite-sex couples constitutes sexual orientation discrimination and
thus violates the California Equal Protection Clause. Id. at 856-57. This Court hcld that same-
sex relationships are “accorded dignity and respect equal to that accorded other officially
recognized familics.” Id. at 783.

Necarly six months later, Proposition 8 trampled upon that “dignity and respect” and also
trampled upon those same-sex couples by stripping away a fundamental right. Id. The passage
of Proposition 8 allowed a bare majority ol the popular vote to take away the rights of a suspect
class of citizens. Such a stripping of rights by a simple majority was the type of systemic
bechavior that James Madison warned against in 1789 when he said:

The prescriptions in favor of liberty ought to be leveled against that quarter where
the greatest danger lics, namely, that which possesses the highcst prerogative off
power. But this is not found in cither the Executive or Legislative departments of
Government, but in the body of the people, operating by the majority against the
minority.

James Madison proposing the Bill of Rights to the I louse of Representatives, Junc 8, 1789,
available at http://www jmu.cdwmadison/center/main_pages/madison_archives
/quotes/supremacy.htm.
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Tn this casc, the majority has indeed operated against the minority and stripped away the
fundamental right to marry, which is guaranteed cqually to all pcople by the California
Constitution. That is just the sort of grcat danger Madison identified nearly 220 years ago, and
just the sort of grcat danger that the Equal Protection Clause of the California Constitution 18
designed to protect against. If the majority can take away fi undamental rights from a minority by
popular vote, then what other rights could be implicated and which other minority groups could
be targeted? Perhaps oppositc-sex couples who arc unable to procrcate could be told by a bare
majority that thcy no longer have the right to marry? If a bare majority can change the California
Constitution and take away this Court’s right to oversee the guarantee of equal protection, then
the tyranny of the majority may have only just begun.

The Court Can Prevent Irreparable Harm to Californians by

Staying the Enforcement of Proposition 8 Until the Court Hears
These Cases

In addition, we know that same-sex couples who have not yet had the chance 1o marry
could suffer irreparablc harm if this Court does not stay the enforcement of Proposition 8 while
resolving the conflict between passage of the proposition and the California Constitution’s
guarantee of equal protection. While somc may argue that granting such a stay would change the
status quo, we respectfully point out that adding discrimination based on minority status Lo the
language of the California Constitution is the real change in the status quo. Article I, scction 7(a)
of the California Constitution provides that a person may not be “denied equal protection of the
laws....” And Article |, section 7(b) states that “[a] citizen or class of citizens may not be
pranted privileges or immunities not granted on the same terms to all citizens.” The California
Constitution has guaranteed equal protcction for all individuals for over 150 years and allowing
that to be changed could causc immediate and irreparablc harm to Californians. Because of this
possibility of irreparable harm we respectfully call upon this Court to stay the enforccment of
Proposition 8 until this Court can hear these cascs and resolve the existing conflict in the
California Constitution.

The Court Has a History of Accepting Original Jurisdiction in
Cases Involving Ballot Measurcs

Indeed, this Court has a history of being willing to accept original jurisdiction to hear and
correct abuses of the initiative process. See Brosnahan v. Brown (1982) 32 Cal.3d 236, Amador
Valley Joint Union High School Dist. v. State Bd. Of Equalization (1978) 22 Cal.3d 208, Raven
v. Deukmejian (1990) 52 Cal. 3d 336, and Legislature v. Eu (1991) 54 Cal.3d 492, In Raven, this
Court overturncd an initiative that implicated fundamental constitutional rights of California
prisoners, including rights to due process and cqual protection. Raven, 52 Cal.3d at 352-54. The
initiative also limited the Court’s authority 10 interpret the California Constitution in a manner
more protective of defendants’ rights than the United States Constitution. Id. This Court found
that the central purpose ol the cqual protection guarantee in the California Constitution isto
protcct minority groups from the majority, calling it a “preexisting fundamental principle of
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constitutional jurisprudence.” Raven, 52 Cal.3d at 354. “The judiciary, from the very nature of
its powers and means given to it by the Constitution, must possess the right to construe the
Constitution in the last resort....” Id. (quoting Nogues v. Dougluss (1858) 7 Cal. 65, 69-70).
While the Court must uphold the will of the people, it also must retain its role as the [inal arbiter
of cqual protection and it should not allow voters to exceed their constitutionally-granted power,
‘I'hat is why it is so important for the Court to excreise original jurisdiction in this case.

Conclusion

We lawyers and law students arc firmly united in standing up for cqual protection and
fundamental rights. Although we certainly acknowledge that this is a difficult issuc that bas
divided Californians, a primary purposc of this Court is to protect minority groups from the
tyranny of the majority. Doing so is not always casy, but we arc cncouraged by the words of the
late Senator Robert F. Kennedy, carved into his gravestone at Arlington Natiopal Cemetery:

It is from numberless diverse acts of courage and belief that human history is
shaped. Each time a man stands up for an ideal, or acts to improve the lot of
others, or strikes out against injusticc, he sends forth a tiny ripple of hope, and
crossing each other from a million different centers of energy and daring, those
ripples build a current that can sweep down the mightiest walls of oppression and
resistance.

Sen. Robert F. Kennedy, Day of Affirmation Address, University of Cape Town, Cape Town,
South Africa, June 6, 1966, avaitable at http://www.rfkmemorial.org/lifevision/
selectedquotes/. :

Today we join together, as attorneys from minority bar associations and members of
minority law student organizations, as current and future officers of the court from throughout
this great state, to stand up for equal protection and fundamental rights as we send forth such a
ripple of hope. Throughout our state’s history, this Court has protected the rights of unpopular
minoritics against the whims of the majority. This Court helped sweep down the walls of
oppression and resistance sixty years ago in Perez v. Sharp by finding that prohibiting interracial
marriages was inconsistent with the fundamental constitutional right to marry even though
statutory prohibitions on interracial marriage existcd since the founding of our state. This Court
once again helped sweep down thosc walls six months ago when it held that Proposition 22
violated the Equal Protection Clause of the California Constitution. In re Marriage Cases, 43
Cal. 4th at 854. A bare majority of California voters put thosc walls back up earlier this month.
However, those walls cannot stand when they are built upon the foundation of removing equal
protection from a minority group and taking away the right of this Court to uphold the Equal
Protection Clause of the California Constitution.

In order to oncc again sweep down those walls, restore “dignity and respect” lo same-sex
couples (In re Marriage Cases, 43 Cal. 4th at 783), and preserve the role of this Court in
upholding fundamental rights and equal protcction for all Californians, we respectfully request
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that this Court exetcisc original jurisdiction to resolve the serious conflict in the California
Constitution caused by Proposition 8 as quickly as possible. We also respectfully request that
this Court stay cnforcement of Proposition 8 to prevent the likelihood of irreparable harm until
such time as these cases have been heard and this Court makes a final determination.

Respectfully submitted,

By: %dw-—@ %%D

Patrick D. Holstine, Esq. SBN 253292

som, Bsq. SBN 214355

By: fm;

Mary-Beth Moyldn, Esq. SBN 177349

Attorneys for Amici:

Sacramento Lawyers for the Equality of Gays and Lesbians,
McGeorge Asian Pacific American Law Student Association,
McGeorge Black Law Students Association, McGeorge
Jewish Law Students Association, McGeorge Lambda Law
Students Association, McGeorge Latino Amertcan Law
Students Association, McGeorge Middle Eastern South Asian
Association, McGeorge Women’s Caucus, ACLU at Loyola
J.aw School, Los Angeles, Loyola Law School OutLaw,
Santa Clara La Raza Law Students Association, ACLU at
Santa Clara University School of Law, Santa Clara National
Lawyers Guild, Santa Clara Public Interest and Social Justice
Coalition, Stanford OUTLAW, Boalt Hall Committee for
Human Rights, UC Berkelcy Pilipino American Law Society,
UC Berkeley Law Queer Caucus, Arperican Constitution
Society at UC Davis School of Law, Building a Better Legal
Profession, UC Davis, UC Davis Black Law Student
Association, UC Davis Humanitarian Aid Legal
Organization, UC Davis Jewish Law Students Association,
UC Davis Lambda Law Students Association, UC Davis La
Raza Law Students Association, UC Davis Middle
Eastern/South Asian Law Students Association, UC Davis
Law School Chapter of the National Lawyers Guild, The
Feminist Forum of the UC Davis School of Law, Hastings
OutLaw, and USC OUTLaw
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On November 17, 2008, 1 served the foregoing documcents described
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Including Writ of Mandate and Request for Immediate Injunctive
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St%hen Hansen




NOU-17-2808 14:58 FROM:

9166530317

TO:914158657183

SERVICE LIST

Respondents

P.9712

Mark B. Horton, MD, MSPH

| State Registrar of Vital Statistics of
thc State of California and Director
of the California Department of
Public Health

1615 Capitol Avenue, Suite 73.720
P.O. Box 997377 MS 0500
Sacramento, CA 95899

Tel: (916) 558-1700

Linette Scott, MD, MPH

De¢puty Director of Health
Information and Strategic Planning
of the California Departmecnt of
Public Health

1616 Capitol Avenue, Suite 74.317
Sacramento, CA 95814

Tel: (916) 440-7350

Edmund G. Brown Jr.
California Attorney General
1300 T Street, Suite 125

Post Office Box 944255
Sacramento, CA 94244

Tel: (916) 445-7385

Fax: (916) 324-8835

1515 Clay Street, Room 206
Oakland, CA 94612
Tel: (510) 622-2100




NOU-17-2088 14:58 FROM:

9166538317

T0:314158657183

Attorneys for Petitioners Karen L. Strauss, Ruth Borenstein, Brad Jacklin, Dustin
Hergert, Eileen Ma, Suyapa Portillo, Gerardo Marin, Jay Thomas, Sierra North,
Celia Carter, Desmund Wu, James Tolen and Equality California

P.10712

Gregory D. Phillips, Esq.

Jay M. Fuyjitani, Esq.

David C. Dinielli, Esq.
Michelle Fricdland, Esq.

Lika C. Miyake, Esq.

Mark R. Conrad, Esq.

Munger, Tolles & Olson, LLP
355 S. Grand Avenue, 35" Floor
Los Angeles, CA 90071-1560
Tel: (213) 683-9100

Fax: (213) 687-3702

Shannon P. Minter, Esq.
Melanic Rowen, Esq.
Cathcrine Sakimura, Esq.
Tlona M. Turner, Esq.
Shin-Ming Wong, Esq.
Christopher F. Stoll, Esq.
National Center for Lesbian Rights
870 Market Strcet, Suite 370
San Francisco, CA 94102
Tcl: (415)-392-6267

Fax: (415) 392-8442

Alan L. Schlosser, Esq.
Elizabeth Q. Gill, Esq.

ACLU Foundation of Northern
California

39 Drumm Street

San Francisco, CA 94111

Tel: (415) 621-2493

Fax: (415)255-1478

Mark Rosenbaum, IEsq.

Clare Pastore, Esq.

Lori Rifkin, Esq.

ACLU Foundation of Southcrn
California

1313 West 8 Strect

Los Angeles, CA 90017

Tel: (213)977-9500

Fax: (213)250-3919

David Blair-Loy, Esq.

ACLU Foundation of San Diego and
Imperial Counties

Post Office Box 87131

San Diego, CA 92138-7131

Tel: (619) 232-2121

Fax: (619) 232-0036

Stephcn V. Bomsec, Esq.

Orrick, Herrington & Sutcliffe LLP
405 Howard Street

San Francisco, CA 94105

Tel: (415) 773-5700

Fax: (415) 773-5759

David C. Codell

Law Office of David C. Codell

9200 Sunset Boulevard, Penthouse Two
Los Angeles, CA 90069

Tel: (310) 273-0306

Fax: (310) 273-0307

Jon W. Davidson, Esq.

Jennifer C. Pizer, Esq.

F. Brian Chase, Esq.

Tara Borelli, Esq.

Lambda Legal Defcnse and
Education Fund

3325 Wilshire Blvd., Suite 1300
L.os Angcles, CA 90010

Tel: (213) 382-7600

Fax: (213) 351-6050




NOU-17-2008

14:59 FROM:

9166538317

T0:914158657183

Atiorneys for Petitioners Robin Tyler and Diane Olson, Cheri Schroeder and Coty
Rafaely

P.11-12

Gloria Allred, Csq.

Michael Maroko, Esq.

John S. West, Esq.

Allred, Maroko & Goldberg
6300 Wilshire Blvd.

Suite 1500

Los Angeles, CA 90048

Tel.: (323) 653-6530

Fax: (323) 653-1660

Attorney for Petitioners City and County of San Francisco

Dennis J. Herrera , City Attorney
Thercse M. Stewart, Chief Deputy City
Attomey

Vince Chhabria Deputy City Attomey
Tara M. Steeley, Deputy City Attorney
Mollie Lee, Deputy City Attorney

City IHall, Room 234

One Dr. Carlton B. Goodlett Place

San Francisco, CA 94102-4682

Ann Miller Ravel, County Counsel
Tamara Lange, Lead Deputy County
Counscl

Juniper Lesnik, Impact Litigation
Fellow

Office of the County Counsel

70 West Hedding Street

East Wing, Ninth Floor

San Josc, CA 95110-1770

Rockard . J. Delgadillo, City Attorncy
Richard H. Llewellyn, Jr, Chicf Deputy
City Attorney

David J. Michaclson, Chief Assistant
City Attorney

Office of the Los Angeles City
Attorney

200 N. Main Street

City Hall East, Room 800

LLos Angeles, CA 90012




NOU-17-2808 14:59 FROM:

9166531317

T0:914158657183

Attorneys for Pelitioners Asian Pacific American Legal Center, California State
Conference of the NAACP, Equal Justice Sociely, Mexican American Legal
Defense and Educational Fund, and NAACP Legal Defense and Educational
Fund, Inc.

P.12/12

Raymond C. Marshall, Esq.
Bingham McCutchen LLP
Three Embarcadcro Center

San Francisco, CA 94111-4067
Tel: (415) 393-2000

Fax: (415) 393-2286

Tobias Barrington Wolff, Esq.
University of Pennsylvania Law
School

3400 Chestnut Street
Philadelphia, PA 19104

Tel: (215) 898-7471

Julie Su, Esq.

Karin Wang, Esq.

Asian Pacific American Legal Center
1145 Wilshirc Blvd, 2™ Floor

Los Angeles, CA 90017

Tel: (213) 977-7500

Fax: (213) 977-7595

Eva Paterson, Esq.

Kimberly Thomas Rapp. Esq.
Equal Justice Society

220 Sansome Street, 14™ Floor
San Francisco, CA 94104

Tel: (415) 288-8700

Fax: (415) 288-8787

Nancy Ramirez, Esq.

Cynthia Valenzucla Dixon, Esq.
Mexican Amecerican Legal Dcefense
and Educational Fund

634 South Spring Strect

Los Angeles, CA 90014

Tel: (213) 629-2512




